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Abstract: The rapid development of the business world has resulted in several changes
to business actors in carrying out their business activities. This encourages the
emergence of standard agreements as practicality in conducting transactions. This
study aims to analyze consumer protection law and apply the principles of freedom
of contract in standard agreements in online and retail financial services businesses—
the descriptive qualitative method with data collection techniques using in-depth
interviews and documentation studies. Informants were selected by purposive
sampling. The results show that standard clauses have been regulated in Article 18 of
the Consumer Protection Law. However, in practice, clauses are still found that
violate and transfer responsibility to the detriment of consumers. Furthermore,
regarding consumer dispute resolution, there is an overlap issue between the
Financial Services Authority (OJK) and the Consumer Dispute Resolution Agency
(BPSK). Therefore, if viewed from the principle of freedom of contract, the standard
agreement cannot fulfill the principle of freedom of contract, and consumer
protection, so especially in the financial services sector and retail, needs to increase
preventive and repressive supervision by providing several alternatives dispute
resolutions for disadvantaged consumers.
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PUBLIC INTEREST STATEMENT

A standard agreement is an agreement made and
standardized unilaterally by business actors and there is
no negotiation process in it. The inclusion of an
exoneration clause in a standard agreement is usually
caused by an unequal position between the parties so
that the party with a relatively stronger position tends
to abuse its power to maximize economic benefits. Then
because it is driven by needs, consumers are usually
forced to accept these clauses even though they have
the potential to be detrimental.

The prohibition on the inclusion of an exoneration
clause in Article 18 of the UUPK (consumer protection
law) has not yet been effective. This is due to the
absence of a unified understanding from the authorities,
that the aspect of restoring rights is an important
matter in the consumer protection law enforcement
system. Therefore, the consumer protection authority,
especially in the financial services sector and retail
trade, needs to improve supervision, both preventive
and repressive, by providing several alternative dispute
resolutions for disadvantaged consumers.

Standard agreements in the field of financial services
and retail do not fully implement the principle of
freedom of contract, because consumers are not given
the opportunity to determine the content and form of
the agreement, but only provide opportunities for
parties who have a stronger bargaining position.
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1. Introduction

One aspect that affects economic growth is the business activities carried out by a
company in the form of business transactions. The rapid development of the business
world has resulted in several changes to business actors carrying out their business
activities. One of the changes made by giant corporations is the implementation of
standard agreements when collaborating with other parties. This is closely related to
progress in the economic field that demands efficiency in spending costs, time, and
energy (Prasnowo & Badriyah, 2019). Therefore, the rapid development of standard
agreements is unstoppable in an era that demands practicality in conducting
transactions (Dinanda & Wita, 2018).

A standard agreement is a written agreement prepared and designed unilaterally by
business actors (Rachmanto, 2018). It is "standard” because the other party cannot
negotiate the agreement'’s contents (Prasnowo & Badriyah, 2019). Therefore, making
a standard agreement provides convenience and practicality for the parties concerned
(Rohaya, 2018). However, on the other hand, this form of agreement can place parties
who do not participate in making the contents of the agreement (consumers) to be
disadvantaged and weak position because they do not have the right to obtain a
balanced position in carrying out the agreement (Nuhafni & Bintang, 2018; Rohaya,
2018; Munggaran, Sudjana, & Nugroho, 2019). Therefore, in realizing healthy business
activities, there must be a balance of legal protection between consumers and
business actors (Munggaran, Sudjana, & Nugroho, 2019).

The standard agreement has been known for a long time. A report in the Harvard Law
Review in 1971 explained that 99 percent of agreements made in the United States
were standard agreements (Rohaya, 2018). The standard agreement contains
provisions commonly referred to as standard clauses. According to Law No. 8 of 1999
concerning Consumer Protection (UUPK) Article 1 Number 10, standard clauses are
rules or provisions prepared or determined unilaterally by business actors that are
poured into a binding and mandatory agreement document—fulfilled by consumers.
Standard clauses can contain provisions regarding obligations that need to be carried
out by the recipient and have the possibility of containing clauses that eliminate the
responsibility of one party, which is often the responsibility of the clause maker
(business actor) (Munggaran, Sudjana, & Nugroho, 2019).

Clauses that eliminate or transfer the responsibility of the party agreeing (business
actors) are called exoneration clauses (Syamsudin & Ramadani, 2018; Windiantina,
2020). The forms of transfer of responsibility are carried out by including sentences,
such as damage to goods that are not the responsibility of the business actor and lost
or damaged goods that are not the responsibility of the business actor. The consumer
agrees and binds himself to release the business actor from any or all claims in the
form of whatever, from any party, and wherever that is submitted arising from the
use of data by business actors (Hakim, 2019; Hidayah & Sulistyowati, 2022). Things
like this can undoubtedly harm consumers as recipients of the agreement. Including
an exoneration clause in a standard agreement is usually caused by an unequal
position between the parties so that the party with a relatively stronger position tends
to abuse its power to maximize economic benefits. Then because needs drive it,
consumers are usually forced to accept these clauses even though they can be
detrimental (Tobing, 2019).

When consumers are faced with a standard agreement, consumers only have two
choices, namely, take it (approving the agreement and continuing the transaction) or
leave it (rejecting the agreement and canceling the transaction) (Judge, 2019). That
is why standard agreements are often referred to as take it or leave it contracts
(Harianto, 2016). Regulations related to the prohibition on the inclusion and
supervision of exoneration clauses already exist, but they are still considered
ineffective because many business actors still dare to include them in standard
agreements. Therefore, consumers need better protection so that they are protected
and not harmed by the practice of exoneration clauses.

Several studies related to exoneration clauses have been carried out, including
consumer protection against the inclusion of harmful standard clauses (Nuhafni &
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Bintang, 2018; Rohaya, 2018; Syamsudin & Ramadani, 2018; Munggaran, Sudjana, &
Nugroho, 2019), consumer dispute resolution due to standard agreements and
standard clauses (Rachmanto, 2018), exoneration clauses in insurance agreements
(Windiantina, 2020), and abuse of circumstances in the form of standard agreements
(Yunus, 2019). This research aims to analyze the government's efforts to increase
consumer protection, especially in the online and retail financial services sector, from
the practice of exoneration clauses. Furthermore, the purpose of this research is to
analyze the application of consumer protection law in standard agreements in the
online and retail financial services business sector, which includes an exoneration
clause, and analyze the application of the principles of freedom of contract in
standard agreements in the online and retail financial services business sector.

2, Literature Review
2.1 Standard Agreement

The standard agreement has become an organized product in several business sectors,
such as shipping, banking, and mass production. This agreement is a service contract
between business actors and consumers (Cornelius, 2018). A standard agreement is
defined as an agreement made and standardized unilaterally by business actors, and
there is no negotiation process in it (Cornelius, 2018; Rachmanto, 2018). As a result,
the parties’ position in the standard agreement is not balanced. In addition, business
actors have a more economically solid position than consumers. As a result, the rules
made in standard agreements are sometimes one-sided and detrimental to consumers
(Roesli, Sarbini, & Nugroho, 2019).

Standard agreements have several characteristics, including written form,
standardized formats, conditions are determined by business actors unilaterally, and
consumers can only accept or reject them (Syamsudin & Ramadani, 2018). In its
application, there are four ways or methods of enforcing the standard conditions in
the standard agreement, including (1) The signing of the agreement contains
complete and detailed terms of the standard contract agreement; (2) Notification
through agreement documents following applicable customs, where standard
requirements are printed on agreement documents that consumers do not sign, such
as acceptance letters, order letters, and purchase notes; (3) The appointment in the
agreement document which in this case is not contained or written about the standard
conditions but is only appointed; and (4) Notification via bulletin board (Roesli,
Sarbini, & Nugroho, 2019).

The standard conditions determined by business actors are known as standard clauses.
According to UUPK Article 1 Number 10, standard clauses are rules or provisions
prepared or determined unilaterally by business actors, which are poured into a
binding agreement document and must be fulfilled by consumers. Standard clauses
are usually presented in the form of articles of agreement. The characteristics of
standard clauses are that they are made unilaterally by business actors whose position
is relatively stronger than consumers, consumers are not at all involved in making or
determining the contents of the clauses, they are made in writing and bulk form, and
consumers are forced to accept the contents of the agreement because they are
encouraged by needs (Judge, 2019).

The weak position of consumers, no negotiation room, and only two choices (agree or
disagree) make business actors take advantage of this condition to include clauses
that only benefit the agreement maker (business actor) and harm the agreement
recipient (consumer). Therefore, business actors intentionally include a clause that
eliminates or transfers the responsibility of the party agreeing (business actor) to the
recipient of the agreement (consumer); this clause is called the exoneration clause
(Syamsudin & Ramadani, 2018; Windiantina, 2020). The exoneration clause has
characteristics, including the transfer of business responsibility, that business actors
have the right to refuse the return of goods purchased by consumers, and that business
actors have the right to refuse refunds paid by consumers (Suryaningsih & Gorda,
2021).
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2.2 Online financial services

According to Financial Services Authority Regulation Number 1/POJK.07/2013
concerning Consumer Protection in the Financial Services Sector (POJK) Article 1
Number 1, financial services business actors are commercial banks, rural credit banks,
securities companies, investment advisors, custodian banks, fund pensions, insurance
companies, reinsurance companies, financing institutions, pawn companies, and
guarantee companies, both implemented conventionally and sharia. As technological
capabilities develop, many businesses switch from offline to online. The practice of
financial services business carried out online is known as financial technology
(fintech). Fintech is the combined result of financial services and technology that
ultimately changes the business model from conventional to moderate (Suharini &
Hastasari, 2020). For example, an online process has replaced the transaction
previously carried out face-to-face through an application or website.

If consumers want to make financial service transactions online, they must register
through the application. Consumers will face applicable terms and conditions during
the registration process, which is the form or form of a standard agreement
determined by financial services business actors. In contrast to offline practices,
consumers are usually guided and accompanied in reading contracts by business
actors. However, in online practice, consumers must read the contract independently.
This condition makes consumers unable to communicate what is written in the
agreement.

This, of course, can trigger business actors who do not have good faith to include an
exoneration clause in the terms and conditions of the application. The problem with
exoneration clauses that are often found in the financial services sector, namely
business actors claiming the right to make changes or additions to new provisions in
the future without the obligation to notify or ask for customer approval and transfer
the responsibility of business actors to consumers for losses resulting from the use of
services (Rizky & Rismawati, 2017; Lestari & Utomo, 2020; Rahmawati, Yuliati, &
Santoso, 2020). In the financial services sector, an independent institution organizes
an integrated regulatory and supervisory system for all activities in Indonesia, namely
the Financial Services Authority (OJK) (Fadlia & Yunanto, 2015).

2.3 Retail

Retail is the sale of several commodities to consumers. Retail is divided into two
types: modern retail and traditional retail. Modern retail is retail with an independent
service system, selling various types of goods in retail in minimarkets, supermarkets,
department stores, hypermarkets, or wholesalers in the form of wholesalers.
Meanwhile, traditional retail is built and managed by the government (Dwiyananda &
Mawardi, 2015). However, in the current 4.0 era, the retail sector has developed even
more. Accompanied by technological sophistication, retail practices can now be done
online, in the marketplace, or e-commerce.

Standard clauses are usually found on receipts, invoices or receipts, or other
agreement documents in the retail sector (Nuhafni & Bintang, 2018). If carried out
online, consumers will find standard clauses in an agreement form in terms and
conditions, privacy policy, or disclaimer from the application. Problems with
exoneration clauses that are often found in the retail sector both online and offline,
namely refusal to return goods, refusal of complaints, refusal of refunds and
compensation, refusal of consumers freedom to choose product variants, and
delegation of responsibility for business actors for risks when purchasing goods, goods
errors, and delivery (Ardhya, 2019; Hayati, Hosen, & Hidayah, 2020; Pratiwi, 2020).
Consumers should be empowered when they experience consumer protection
incidents (Safari et al., 2020).

2.4 Regulation on Inclusion and Control of Standard Clauses
The stipulation of things that are prohibited in the inclusion of standard clauses has

been regulated in Article 18 Paragraph 1 of the UUPK, namely that business actors are
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prohibited from including standard clauses if they stated: (1) transfer of responsibility
of business actors to consumers; (2) business actors have the right to refuse the return
of goods purchased by consumers; (3) business actors have the right to refuse refunds
paid by consumers; (4) granting power of attorney from consumers to business actors
to take all unilateral actions related to goods purchased in installments; (5) regulates
the matter of proving the loss of use or utilization of goods or services purchased by
consumers; (6) business actors have the right to reduce the benefits of services or
consumer assets that are the object of buying and selling services; (7) consumers are
subject to new, additional, continued, or advanced changes made unilaterally by
business actors; and (8) granting consumer authorization to business actors for the
imposition of mortgage, lien, or security rights on goods purchased in installments.

Furthermore, Article 18, Paragraph 2 of the UUPK also explains the position and form
of the prohibited standard clauses, nhamely, the location or shape are challenging to
see, cannot be read clearly, or the disclosure is difficult to understand. According to
Article 18, Paragraph 3 of the UUPK (consumer protection law), business actors
include prohibited clauses in their arrangement, declaring them null and void by law.
In addition, business actors who violate the provisions of Article 18, according to
Article 62 of the Consumer Protection Law (UUPK), can be subject to a maximum
imprisonment of five years or a maximum fine of two billion rupiahs.

Specifically, in the financial services sector, the Financial Services Authority (OJK)
also regulates the inclusion of standard clauses in agreements. According to the
Financial Services Authority Regulation No. 1/POJK.07/2013 concerning Consumer
Protection in the Financial Services Sector, financial services business actors must
fulfill balance, fairness, and fairness in making agreements with consumers. Then
further provisions related to the implementation instructions for adjusting the
standard clauses included in the standard agreement are explained again in the
Circular Letter of the Financial Services Authority No.13/SEOJK.07/2014 concerning
Standard Agreements. Clauses in the standard agreement are prohibited from
containing an exoneration clause whose contents add rights and reduce obligations of
business actors or reduce rights and increase consumer obligations. In addition, the
clause is also prohibited from containing abuse of circumstances; for example,
business actors take advantage of urgent consumer conditions due to certain
conditions or are in an emergency so that business actors intentionally or
unintentionally do not explain the benefits, costs, and risks of the products or services
offered.

Bank Indonesia also regulates the inclusion of standard clauses in the financial services
sector in Bank Indonesia Regulation No.16/1/PBI/2014 concerning Consumer
Protection for Payment System Services which prohibits the release or transfer of
responsibilities of business actors, reduction of benefits, statements that consumers
are subject to new rules, additions, continuations, or further changes made
unilaterally by business actors during the period of utilization of the payment system
by consumers. The supervision of circulating standard clauses has been regulated in
Article 52 of the UUPK that the authority belongs to the Consumer Dispute Settlement
Agency (BPSK).

3. Methods

This study applied a qualitative descriptive approach, which used verbal
explanations from research sources to overview and answer research problems. The
types of data used are primary and secondary data. Sources of data were collected
through in-depth interviews with experts. Informants were selected using a
purposive sampling technique, namely informants who understand and are involved
with the practice of standard agreements, standard clauses, and exoneration
clauses. This study has three informants: academics, business associations, and
consumer protection activists. The data were analyzed by making a transcript of the
interview results. Secondary data came from consumer protection laws, regulations,
and journals to support this research.
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4. Findings

Based on the results of in-depth interviews, it was found that business actors are
prohibited from listing standard agreements with elements of an exoneration clause
under Article 18 of the UUPK. Standard agreements are considered unable to fulfill
the principle of contract because this freedom is only controlled by one party whose
position is relatively stronger. In addition, only two of the five principles of freedom
of contract are fulfilled, namely the freedom to decide to make or not to make an
agreement and the freedom to choose with which party to agree. So it is no longer
possible for the principle of freedom of contract to be fulfilled using standard
agreements. The principle of freedom of contract should be replaced with freedom
to enter into contracts because consumers are no longer free to contract. However,
until now, this study has not been officially adopted.

In resolving disputes in the financial services sector, there is an overlap between the
authorities of OJK and BPSK. To avoid overlapping, OJK should focus on resolving
disputes in the financial services sector, and BPSK resolving disputes in nine other
sectors. For example, there is a Bank Indonesia circular that stipulates the principles
of customer protection and prudence as well as increased security in the operation of
payment instrument activities using a card with the inclusion of a standard clause that
must use a font size of at least 10 with Times New Roman, Bookman Antiqua or
Bookman Old Style letters and printed with dark color with a light color base.
Examples of exoneration clauses found in the financial services sector are presented
in Table 1.

Table 1. Examples of exoneration clauses in the financial services sector
Paragraph of
No. Type The standard clause that violates the rules Article 18 UUPK
that is violated
1 Fintech  Information Technology-Based Lending and Paragraph 1(a)
P2pP Borrowing Money (Fintech Lending), operated
Lending through the Danamas Service, is a civil
agreement and decision between the
Participants. All risks of working capital
facilities agreed upon through the XXX Service
will be entirely borne by each Participant.
Therefore, no state agency or authority is
responsible for the risk of default.
Negligence or delay of a party in exercising a  Paragraph 1(f)
right, power of attorney, or legal remedy
based on these XXX Participation Provisions
does not apply as a waiver or waiver of such
right, power, or legal remedy, and a full or
partial exercise of such right, power, or legal
remedy, does not negate the further exercise
of such right, power, or legal remedy or does
not negate the exercise of a right, power of
attorney, or other legal remedies.
2 Fintech  The acceleration site has the right to change  Paragraph 1(g)
P2pP the terms of this program at any time without
Lending giving notice via e-mail or other media to
acceleration site users.
3 Fintech  Information technology-based lending and Paragraph 1(a)
P2P borrowing services operated through the XXX
Lending service are a civil agreement and decision
between the Lender and the Borrower so that
all risks to the Loan will be borne entirely by
each party.
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Table 1. Examples of exoneration clauses in the financial services sector (continue)

The standard clause that violates the rules

Paragraph of
Article 18 UUPK
that is violated

No. Type
4 Fintech
P2P
Lending

You understand and acknowledge that XXX is
a civil agreement between the Lender and
the Borrower so that all risks arising from the
engagement between the Borrower and the
Lender into the related Loan facility and/or
into other investment alternatives chosen by
the Lender are borne entirely by each party,
including but not limited to credit risk or
default, and the Lender bears all losses from
or related to the engagement without any
state institution or authority responsible for
the risk of default and loss.

XXX does not represent and guarantee to be
responsible for any loss of profits,
business/income or losses, damages, claims,
costs, costs, and/or burdens or suffered by
Users arising from legal relationships
voluntarily carried out by Users through XXX,
including but not limited to the failure of the
Lender to make repayments to the Borrower.
XXX does not represent and guarantee that
the XXX Platform will always be available and
fulfill your every desire and/or need,
including access to the XXX Platform, which
is always on time, without interruption,
damage, delay, or error.

XXX has the right from time to time at its
discretion to change, including adding or
subtracting the contents and parts of this
T&C and discontinuing a part or feature
contained in the XXX Platform without any
obligation or formality to obtain approval
from or notify prospective Borrowers,
Borrowers, prospective Lenders, Lenders or
any third party. The new Terms and
Conditions resulting from the amendments
are effective immediately and legally binding
on prospective Borrowers and Borrowers and
potential Lenders and Lenders when XXX
displays them on the XXX Platform from time
to time. Therefore, you will be proactive in
checking and monitoring the terms and
conditions available on the XXX Platform to
be able to continuously and actively find out
the results of changes to the T&C (if any) to
understand the provisions in it that bind
Prospective Borrowers, Borrowers,
prospective Lenders, and Lenders. Without
prejudice to the foregoing provisions, the
commencement or continuation of the
service after such changes occur will be
deemed as approval from the prospective
Borrower, Borrower, potential Lender,
and/or Lender for continuing the change.

Paragraph 1(a)

Paragraph 1(a)

Paragraph 1(f)

Paragraph 1(g)
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Table 1. Examples of exoneration clauses in the financial services sector (continue)
Paragraph of
No. Type The standard clause that violates the rules Article 18 UUPK
that is violated
5 Fintech We do not guarantee that our Website and Paragraph 1(f)
P2P Services will always be available and
Lending uninterrupted. We are not responsible if our
Website and Services become unavailable at
certain times and periods
We do not guarantee that the site, our Paragraph 1(f)
services, or any content will be available or
uninterrupted. Access to our site is provided
temporarily. We may suspend, withdraw,
discontinue or change all or any part of our
site without notice. We will not be liable if,
for any reason, our website is not available
at any time for any period.
6 Fintech Information technology-based lending and Paragraph 1(a)
P2pP borrowing services are a civil agreement
Lending between the Lender and the loan recipient so
that each party fully bears all risks arising
from the agreement.
XXX is not responsible for any fraud, Paragraph 1(a)
manipulation, error, or loss in connection
with the use of User Data for the KYC process
caused by the Partner and/or third parties
who cooperate with the Partner to carry out
the KYC process.
7 Investment The provisions and procedures for opening a  Paragraph 1(g)
Securities Account at PT XXX through online
transaction facilities are determined by PT
XXX with due observance of the applicable
provisions and can be changed at any time
without prior notification to the Applicant.
Hereby, the Applicant submits and binds
himself to create, sign, provide, and
complete all data, agreements, and other
documents required by PT XXX in connection
with the changes.

Then in the retail sector, primarily e-commerce, the concern is preventive/preventive
actions from business actors against consumers who, without reading the terms and
conditions, immediately agree to the agreement. This is necessary to prevent future
conflicts. In the online retail (e-commerce) sector, standard clauses can be found in
terms and conditions, ad prohibitions, and privacy policies. Terms and conditions are
divided into five types: general, gifts, buyers, sellers, and users. The purpose of this
distinction is to suit the needs, and there are limits of liability between buyers, sellers
and e-commerce sites. The standard clauses in the terms and conditions include how
the company manages information in the acquisition, collection, processing, analysis,
storage, delivery, dissemination, and destruction. Through these terms and
conditions, all parties have the same set of rules so that when a violation occurs, the
marketplace site can take action. In addition, the e-commerce party uses the term
disclaimer to emphasize the platform'’s position.

Basically, in determining the inclusion of standard clauses, e-commerce business
actors must follow existing regulations in Indonesia. However, in practice, sometimes
clauses still violate and transfer responsibility to the detriment of consumers. One
example of an exoneration clause owned by e-commerce is that the platform does not
control the website/application and is not responsible for policies when the user
leaves the platform. So when a consumer clicks on an ad banner on the platform site,
the consumer will be moved to the clicked ad banner site, and the platform is not
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Table 2. Examples of exoneration clauses in the retail sector

Paragraph of Article 18

No. The standard clause that violates the rules UUPK that is violated

1 We may change this privacy policy from time Paragraph 1(g), No
to time. We will publish the changes on the personal notification.
website and mobile app. Any changes we Only inclusion on the
make take effect from the date we post them site, and users are asked
on the website and mobile app. If you have to check personally
any questions regarding the privacy policy,
please contact us at the contact details
below.

Third parties may provide links to direct you Paragraph 1(f)
to XXX, which is not under the control of XXX.

We are not responsible for checking,

reviewing, or guaranteeing the accuracy of

those offered through links that adopt or

duplicate XXX. For your convenience, it is

recommended that you double-check, pay

attention to, and independently consider the

link's validity.

2 XXX has the right to update and/or change the Paragraph 1(g), No
privacy policy from time to time if necessary personal notification.
for the security and convenience of User Only inclusion on the
transactions on the XXX Platform. Therefore, site, and users are asked
the user hereby agrees that it is responsible to check personally
for carefully reading and checking this
privacy policy from time to time for any
updates and/or changes. By continuing to
access and use the services on the XXX
Platform, it is deemed to agree to the
updates and/or changes in this privacy policy.

By providing user consent, the user waives Paragraph 1 (f)
the right to claims, losses, demands, and

lawsuits that may occur on the acquisition,

storage, use, utilization, and/or disclosure of

data, including personal data, in the XXX

system.

3 XXX may change these terms of service at any Paragraph 1(g), No
time by posting the revised terms of service personal notification.
on this site. After such changes are posted, Only inclusion on the
your site use will constitute your acceptance site, and users are asked
of the revised terms of service. to check personally

4 To the extent permitted by law, the customer Paragraph 1(f)

indemnifies XXX, all officers, employees,
directors, agents, and contractors, for all
damages, losses, costs, expenses, and legal
fees incurred by the customer in connection
with the statement and enforcement of XXX
rights under these terms and conditions of
sale.

The customer accepts and acknowledges that
XXX may suspend, discontinue and/or
discontinue the purchase or redemption of
gift cards at its sole and absolute discretion
without prior notice or Lliability to the
customer.

Paragraph 1(f)
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Table 2. Examples of exoneration clauses in the retail sector (continue)
Paragraph of Article 18
UUPK that is violated

5 We reserve the right to limit or not provide Paragraph 1 (f)
access or access to open the XXX site and its
features to each user, replace one of the
features, or enter new ones without prior
notice.
Users are entitled to products/services that Paragraph 1(b)
are appropriate and have been fully paid for
by the user, and products/services cannot be
returned or canceled unilaterally by the user
if they are not following the provisions set by
us.
Users understand that we may at any time Paragraph 1(g), No
make changes (reductions or additions) to the personal notification.
provisions of this agreement. Therefore, we Only inclusion on the
recommend that Users periodically and site, and users are asked
carefully review this agreement. By to check personally
continuing to access and/or use the XXX Site,
the user is deemed to have agreed to the
changes in this privacy policy.

No. The standard clause that violates the rules

5. Discussion

The results obtained from this study are related to the application of consumer
protection law in standard agreements in the online and retail financial services
business sector, which include an exoneration clause. It is found that the consumer
protection law against the exoneration clause has been regulated in Article 18 UUPK.
In addition, there is an Article 52 UUPK which explains that there is already an
institution authorized to supervise the inclusion of the exoneration clause, namely
BPSK. However, in practice, the supervision model implemented through BPSK has
weaknesses. BPSK did not take the initiative to examine the content of the standard
clause. BPSK will only perform its role if the consumer files a lawsuit (Harianto, 2016).
The role of BPSK is also still not adequate and passive in conducting supervision
(Tobing, 2019; Amaliya, 2020).

Unlike in the Netherlands, the competent authority can examine the requirements
contained in the standard clauses and does not wait for consumer complaints. It is
different in the United States; limiting the authority of business actors in making
exoneration clauses is mainly left to consumer initiatives. If a consumer feels
aggrieved, the consumer can file a lawsuit in court. These court decisions are then
used to improve existing legislation (Harianto, 2016). However, suppose you look at
consumers in Indonesia who tend to be passive and have an "accepting” culture when
they are harmed. In that case, consumers prefer to remain silent rather than fight for
their rights because it is "destined” or "the amount of the loss is not large,” It would
be better if the practice supervision of the exoneration clause is carried out as in the
Netherlands.

Furthermore, regarding applying the principles of freedom of contract in standard
agreements in online and retail financial services, the standard agreement is
considered unable to fulfill the principle of freedom of contract. This is in line with
Harianto's research (2016) which explains that Mariam Darus Badrul Zaman said the
standard agreement was contrary to the principle of responsible freedom of contract.
However, on the other hand, it is also contrary to Dinanda & Wita's (2018) research,
which says that standard agreements can fulfill the principle of freedom of contract
when referring to articles 1330 and 1338 of the Criminal Code. Article 1338 of the
Criminal Code explains a little about the agreement that will become law for the
parties who make the agreement, and Article 1330 of the Criminal Code explains the
freedom to choose the party who wants to be invited to agree.
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According to Indonesian contract law, the principle of freedom of contract covers the
following scopes: (1) Freedom to enter into or not to enter into an agreement; (2)
Freedom to choose the party with whom to agree; (3) Freedom to determine or choose
the cause of the agreement made; (4) Freedom to determine the object of the
agreement; (5) Freedom for the terms of an agreement, including the freedom to
accept or deviate from the optional provisions of the law (annulled, optional)
(Harianto, 2016). Therefore, the position of a standard agreement with the principle
of freedom of contract means that the principle of freedom of contract provides space
for the parties to make an agreement. It is just that in the case of standard
agreements, consumers are not allowed to determine the content and form of the
agreement (Roesli, Sarbini, & Nugroho, 2019).

Another finding that contradicts the results of this study, namely the application of
the take it or leave it concept in a standard agreement, is under the principle of
freedom of contract related to the fulfillment of freedom informal aspects. This
formal order relates to legal subjects, namely the freedom to make or not make an
agreement, the freedom to choose with whom to make an agreement, and the parties'
free to determine the form of the agreement (Mahendar & Buddhayati, 2019).
According to Mahendra and Budhayati's research (2019), the standard agreement still
fulfills the principle of freedom of contract even though it only fulfills three of the
five principles.

6. Conclusions

The prohibition on including an exoneration clause in Article 18 of the UUPK has not
yet been effective. This is due to the absence of a unified understanding that restoring
rights is essential in the consumer protection law enforcement system. Therefore, the
consumer protection authority, especially in the financial services sector and retail
trade, needs to improve preventive and repressive supervision by providing several
alternative dispute resolutions for disadvantaged consumers.

Standard agreements in financial services and retail do not fully implement the
principle of freedom of contract because consumers are not allowed to determine the
content and form of the agreement but only provide opportunities for parties with a
stronger bargaining position.

7. Recommendation

Consumers must understand the standard agreement, standard clause, and
exoneration clause. Smart and empowered consumers must know about this because
almost all agreements are made and standardized unilaterally by business actors in
the rapidly growing economic condition. Actions that can be taken by consumers when
facing an exoneration clause include objecting and refusing the existence of an
exoneration clause, discussing further with business actors to find solutions; if
discussions with business actors do not find a bright spot, then consumers can seek
assistance from protection agencies consumers to solve the problem.

In addition, the government also needs to increase consumer protection against the
practice of exoneration clauses. There needs to be cooperation between the Ministry
of Trade, the National Consumer Protection Agency (BPKN), and the Consumer Dispute
Settlement Agency (BPSK) in terms of formulating guidelines regarding the duties and
authorities of BPSK in supervising standard clauses so that the implementation of
supervision can run even better. Furthermore, the Ministry of Trade and BPSK need
to work together to provide training for BPSK members regarding understanding UUPK,
especially standard agreements and clauses. In the financial services sector, the
Financial Services Authority (OJK) must have firmness and courage in law enforcement
efforts and sanctions related to the provisions of standard clauses in the financial
services sector.

The high level of digital inclusion in society causes the government to increase digital
transaction literacy, especially in understanding the exoneration clause. The
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government also needs to prepare an institution with authority to oversee the
enforcement of standard agreements and clauses, especially in online trading (e-
commerce) of retail goods and financial services that are practiced online. This is
because the UUPK has not explicitly or explicitly regulated this digital transaction. In
addition, the government needs to establish a system for handling consumer
complaints of online financial services to enforce the law on protecting consumers of

financial services.
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